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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3231 of 2015
U/s 448/341/323 of I.P.C.

State

-Vs-

Pashan Ali.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. U. K. Dutta, Advocate……....................for the accused-person.  

Date of Evidence : - 17-09-18, 20-03-19, 05-04-19 & 17-06-19;
Date of S.D : - 03-07-19;
Date of Argument : - 12-09-19;
Date of Judgment    : - 23-09-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 18-07-15,

one Taribullah Sk., lodged a First Information Report before the In-Charge of

Athani Out Post stating that on 17-07-15, at about 6 p.m., when his nephew

Rofiqul  Islam  had  tied  a  calf  in  the  cultivation  field  situated  near  their

house then, with regard to that incident, accused-persons mentioned in the

ejahar entered into the courtyard of  his nephew and rebuked his sister

Nabiran Bibi filthily. When she objected, accused armed with stick entered

inside  the  house  and  assaulted  Nabiran  Bibi. Accused caused  injury  to

Nabiran Bibi. When his son Surat Ali and mother Urisha Bewa went forward

then, accused and some others assaulted his mother and son on different

parts of their bodies by chopper and stick. Injured were shifted to  Dhubri

civil hospital for treatment.  On receipt of ejahar, the In-charge of Athani

Out  Post  entered  it  in  G.D.  being  the  no.  208,  dated  18-07-15  and

forwarded  the  ejahar  to  the  O/c  Gauripur  police  station  for  necessary

action.         
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2. The Officer-in-Charge  of  Gauripur P.S. registered a case being the

Gauripur P.S. case  no.625 of  2015,  u/s

447/448/294/341/323/325/326/307/34 of I.P.C and launched investigation of

the  case.  During  the  period  of  investigation  of  the  case,  Investigating

Officer visited the place of occurrence, prepared sketch-map of the place of

occurrence and examined witnesses. Investigating officer collected medical

report of victims. On completion of investigation of the case, S.I Mahidhar

Das submitted charge-sheet of the case against above named accused u/s

447/448/294/ 341/323 of I.P.C.

3. In pursuant to the court process, accused appeared before the Court

and he  was  allowed to  go  on  bail.  Copies  of  relevant  documents  were

furnished to accused. After having heard both sides and considering the

material  on  record,  my  predecessor,  read  over  and  explained  the

particulars of offence u/s 448/341/323 of I.P.C. to accused. He pleaded not

guilty and claimed to be tried. 

4. During trial, prosecution side examined seven numbers of witnesses.

In view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused on17-07-15, at about 6 p.m., committed house

trespass by entering into house of Nabiran Bibi with intent to commit an

offence of criminal trespass and house trespass and thereby committed an

offence punishable u/s 448 of IPC?

(ii) Whether  on  the  same  date,  time  and  place,  accused  wrongfully

restrained  complainant's  son  and  mother  and  thereby  committed  an

offence punishable u/s 341 of IPC?

(iii) Whether  on  the  same  date,  time  and  place,  accused  voluntarily

caused hurt to Nabiran Bibi,  complainant's son and mother and thereby

committed an offence punishable u/s 323 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Taribullah Sk., complainant of this case deposing as p.w.1 stated that

he knows accused. The incident occurred about 2 years back and one day
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at  about  5/  6  p.m.  in  their  house.  Accused  went  to  their  house  and

physically  assaulted his  son and mother.  His  son and mother  sustained

injuries. The accused committed such offence following a land dispute. His

mother  and  son  took  treatment  at  Dhubri  Hospital.  In  his

cross-examination, p.w.1 stated that accused also lodged one case against

them regarding occurrence of the same incident. The said case is pending

for disposal. There is a civil case pending between them. He denied that on

the day of incident, he had assaulted accused due to having land dispute.

About 20/25 people went to the place of occurrence at the time of incident.

He forgets the date of incident. He denied the other suggestions made by

defence counsel for accused.

7. Orisha Bewa (p.w.2)  stated that  informant  is  her  son.  She knows

accused. The incident took place about 2 years back and one day, at about

5/6  p.m.  in  their  house.  Accused  went  to  their  house  and  physically

assaulted her and her grand-son. They sustained injuries. At the time of

incident, she came out of her house to bring her cattle from their paddy

field. Their paddy field is situated adjacent to her house. Accused at first,

abused  her  using  filthy  language.  Accused  committed  such  offence

following a land dispute. They were taken to Dhubri hospital for treatment.

Thereafter, her son lodged ejahar. In her cross-examination, p.w.2 stated

that accused also lodged one case against them regarding occurrence of

the  same  incident.  She  denied  that  on  the  date  of  incident,  they  had

assaulted accused over a land dispute. She denied that she had sustained

injury due to falling over hard substance. She denied the other suggestions

made by defence counsel for accused. 

8. Nabiran Bibi (p.w.3) stated that informant is her own brother.  She

knows accused. The incident took place about 4/5 years ago and in the

evening time. Accused beat her mother Urisah Bewa and due to that her

mother sustained injury on the hip joint and left hand finger. Thereafter,

her  mother  was  shifted  to  Dhubri  Civil  Hospital  for  medical  treatment.

Accused  also  beat  her  and  she  also  sustained  injury.  In  her

cross-examination,  p.w.3  stated  that  she  was  medically  treated  for  her

injury. She denied that accused person had not beaten her mother Urisha

Bewa. She denied that accused person had not beaten her as alleged by
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her. She denied that her mother had not sustained any injury. She denied

that she had not sustained any injury as deposed by her. She denied that in

her statement u/s 161 Cr PC, she had not stated that “Accused person also

beat her and she also sustained injury.” Accused person filed a cross case

against them relating to occurrence of the same incident. She denied that

their cattle had damaged standing crop of accused. She denied that when

accused had objected then, Surat Ali, Habil Sheikh, Sahar Ali, Rafiqul (her

son) assaulted accused. She denied that she had deposed falsely.

9. Surat Ali  (p.w.4) stated that informant is his father and he knows

accused. The incident took place about 3 years ago and at about 4 p.m., at

their  house.  They  tethered  cows  in  the  disputed  land  and  therefore,

accused raised objection. Accused abused them and physically assaulted

his grand-mother Urisha and him. He sustained injury on his left forearm

due to assault by bamboo stick. He was medically treated at Dhubri Civil

Hospital for 3 days as indoor patient. In his cross-examination, p.w.4 stated

that  accused filed a case against his  father,  him, Sahar Ali  and Rafiqul

which  is  pending  in  the  Learned A.C.J.M.  court,  Dhubri.  He denied  that

accused had not assaulted him. Accused also claims the disputed land. He

denied the suggestions made by defence counsel on behalf of accused.

10. Dr. Rabindra Sarma (p.w.5) stated that on 17-07-15, while he was

posted  as  SDM  &  HO  in  Civil  Hospital,  Dhubri  and  on  that  date,  he

examined one Urisha, aged about 80 years, female, W/o- Late Rahiz Uddin.

She was brought and identified by Toru Seikh (son). The Police Requisition

from Gauripur PS case No. 625/15 was received on 31.07.15 and he found

the following injury:-

1. Abrasion in the left little and ring finger, Size 1 cm x 1 cm.

Opinion: Age of injury is fresh, less than 24 hours, simple in nature

and caused by blunt object.

Report is made as per Hospital Record on 16.08.15.

Ext. 1 is the Injury Report & Ext. 1 (1) is his signature.

In his cross-examination, p.w.5 stated that the injury detected vide

Ext.1 may be cause by falling upon hard substance. 

11. DR.  N.  M.  Ahmed (p.w.6)  stated  that  on  17.07.15,  while  he  was

posted at Civil Hospital, Dhubri, as Sr. Medical & Health Officer and on that
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day, he examined one Surat Ali, 32 years old, of Dalaneralga and he found

the followings injuries:

Injury: One lacerated wound over left forearm, size 2 cm x 5 cm,

Dorsally placed.

Patient  was  hospitalized from 17.07.15 to 18.07.15,  vide Hospital

General Registration No.15108.

Opinion: The injury was simple, fresh and caused by blunt object. 

Ext. 2 is the Injury Report & Ext.2(1) is his signature.

In his cross-examination, p.w.6 stated that “Fresh” as described in

Ext.2 connotes occurrence of injury within 6-12 hours. He did not mention

the time of injury in Ext.2. The injury detected may be caused by falling

upon hard object. 

12. SI Mahidhar Das, (p.w.7) stated that on 18-07-15, he was working at

Atani Out Post as I/C. On that day, he received an ejahar from informant

Taribulla  Sk.  After  receiving  the  ejahar,  he  entered  it  in  GD  being  the

no.208.  dated 18-07-15 and sent  the FIR  to Gauripur PS.  Receiving the

ejahar  the  O/c  Gauripur  PS   registered  a  case  vide  Gauripur  PS  case

no.625/15, u/s 447/448/294/341/323/325/326/307/34 IPC and endorsed him

for investigation. He knows signature of Gokul Ch. Barua who was O/c at

that  time.  He  visited  the  place  of  occurrence,  drew  sketch  map  and

recorded statements of witnesses. Injured were already taken treatment at

hospital. So, he collected medical report of them from hospital. He arrested

accused  and  released  on  bail.  Ext.3  is  FIR  and  Ext.3(1)  and  (2)  are

signatures  of  the  then  O/c  Golkul  Ch.  Barua.  Ext.4  is  sketch  map  and

Ext.4(1) is his signature. Ext.5 is charge sheet and Ext.5(1) is his signature.

In his cross-examination, p.w.7 stated that he did not record statements of

Amiruddin,  Patani  and Eyakub who reside near  the place of  occurrence

although, he showed them in the sketch map. The incident occurred on

17-07-15 and ejahar lodged on 18-07-15. He did not mention reason of one

day delay in lodging the ejahar by informant. Now, he forgets, if Pashan

lodged a case with regard to occurrence of the same incident. He denied

that he had not investigated the case properly.

13.  Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses, it is appeared that the main dispute in between the parties for



6

having land dispute. P.w.-1 is mere informant of this case. He heard the

incident  from  his  family  members.  Ejahar  (ext.-3)  indicates  there  were

some other  persons  along  with  present  accused  and occurrence  of  the

incident  is  in  the  house  of  his  nephew.  According  to  ejahar,  accused

assaulted Nabiran Bibi entering into the house of Nabiran Bibi i.e. in the

house of his Nephew. But, p.w.-1 in his evidence stated that the incident

occurred in his house. On the other hand, his ejahar showed that accused

had assaulted his mother and son when they advanced to the place of

occurrence.  P.w.-2  and  p.w.-4  did  not  say  that  accused  had  assaulted

p.w.-3. According to p.w.-2 and p.w.-4, the place of occurrence was in their

house. Accused came to their house and assaulted them. P.w.-4 stated that

accused hit  them with  bamboo stick.  P.w.-3  did  not  say  about  place of

occurrence and of the fact that accused had assaulted p.w.-4. P.w.-2, p.w.-3

and p.w.-4 did not say in their evidence that accused had beaten them

inside  their  house.  They  also  did  not  say  that  accused  had  wrongfully

restrained them on road proceeding in any direction. P.w.-5 and p.w.-6 are

medical officer and they examined Urisha Bibi and Surat Ali respectively on

17/7/2015 at Dhubri civil hospital at about 9-10/15 p.m. Thus, it is cleared

that Urisha Bewa and Surat Ali sustained injuries on their persons in an

incident is proved. In this case, p.w.-7 did not examine other independent

witnesses who reside near the place of occurrence of the incident even

after showing them in his sketch map. P.w.-7 completed his investigation of

the case and submitted charge sheet against accused only on the basis of

evidence of p.w.-1 to p.w.-4. P.w.-1 to p.w.-4 are members of a same family.

We have already observed that p.w.-1 is not eye witness of this case. P.w.-3

did not say that the incident had occurred in her house.  P.w.-2 and p.w.-4

stated that the incident occurred in their house. But, it is not appeared that

the incident occurred inside house of p.w.-1 from the evidence of p.w.-2

and p.w.-4. P.w.-2 said that the incident had occurred when she came out of

her house to bring her cattle from field situated adjacent to her house. So,

it  can  be  said  that  the  incident  occurred  outside  houses  of  p.w.-1  and

p.w.-3. Therefore, p.w.-3 did not mention place of occurrence. No incident

of assault occurred inside a house. 



7

14.      Now, whether on the basis of evidence of p.w.-2 and p.w.-4 accused

can be held guilty for committing offence punishable u/s 323 IPC. At the

time of incident, p.w.-2 was about 79 years old lady. She clearly stated that

accused assaulted her and her grand-son after abusing filthily. P.w.-4 also

corroborated  that  accused  assaulted  his  grand-mother  and  him  with  a

bamboo  stick.  P.w.-2  and p.w.-4  immediately  took  treatment  at  hospital

which also found corroboration from ext.- 1 and ext.-2. P.w.-2 and p.w.-4

sustained injuries on their persons due to occurrence of an incident. Their

injuries were simple and caused by blunt object. The fact that p.w.-4 stayed

at hospital as indoor patient also finds support from evidence of p.w.-6 and

ext.-2. So, it is come out that p.w.-2 and p.w.-4 sustained injuries on their

persons due to assault by accused with a bamboo stick. Therefore, accused

is held guilty for committing offence u/s 323 IPC. The fact that complainant

lodged  ejahar  on  next  date  of  occurrence  is  excusable.  The  incident

occurred on 17/7/2015 at about 6 p.m. and complainant lodged ejahar in

the  police  station  on  18/7/2015.  Accused  also  lodged  a  case  against

complainant side for occurrence of the same incident. Therefore, there is

no doubt about occurrence of the incident. The fact that accused also beat

p.w.-3 is not come out with full corroboration. It is appeared that evidence

of p.w.-3 is exaggeration of fact and she heard the incident only.    

15. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  proved  the  offence  u/s  323  IPC  against

accused beyond all reasonable doubt. Therefore, accused is held guilty and

convicted  for  offence  u/s  323  IPC.  Prosecution  side  failed  to  prove  the

offence u/s 448/341 IPC against accused beyond all reasonable doubt and

therefore, accused is acquitted from the offence u/s 448/341 IPC on benefit

of doubt. 

16.    Now, whether the accused is entitled to the benefit of provision of

Probation of Offenders Act. Considering the fact that the incident occurred

due to land dispute and no previous conviction proved against accused, I

am inclined to believe that accused is entitled to the benefit of provision of

Probation of offenders Act. Accordingly, accused is admonished in the court

and released as per provision of section 3 of Probation of Offenders Act.
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Bail bond stand in favour of accused is extended for another period of six

months in view of section 437A of Cr PC.

17. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 23rd day of September, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Taribullah Sk, (Complainant)

    PW- 2 Orisha Bewa,

    PW- 3 Nabiran Bibi,

    PW- 4 Surat Ali,

    PW- 5 Dr. Rabindra Sarma,

    PW- 6 DR. N. M. Ahmed,

    PW- 7 SI Mahidhar Das,

2. PROSECUTION EXHIBITS:-   Ext. 1 Medical Report &

       Ext. 1(1) is signature of p.w.5.

     Ext. 2 Medical Report &

       Ext. 2(1) is signature of p.w.6.

     Ext. 3 Ejahar &

       Ext. 3(1) is signature of p.w.7.

     Ext. 3(2) is signature of Gokul Ch. Barua,

     Ext. 4 Sketch Map &

       Ext. 4(1) is signature of p.w.7.

     Ext. 5 Charge-Sheet &

       Ext. 5(1) is signature of p.w.7.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


